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Petitioners have filed a Fed. R. Civ. P. 23(f) petition 
for permission to appeal the District Court’s order denying 
class certification.  Because the Rule 23(f) petition is 
untimely, we will dismiss the petition. 
I. 
 Plaintiffs, now Petitioners, are 24,000 New Jersey 
merchants who entered into contracts for credit or debit point 
of sales terminals with Defendants First Data Corporation and 
First Data Merchant Services Corporation.  Plaintiff Rachel 
Eastman and others filed a class action complaint against 
Defendants in the United States District Court for the District 
of New Jersey alleging that, among other things, they charged 
small business owners unconscionable and exorbitant fees for 
the lease of the terminals and added extra costs not included 
in the contracts.  Plaintiffs filed a motion to certify the class.  
On July 31, 2013, the District Court entered an order denying 
the motion.  On August 19, 2013, Petitioners filed in this 
Court a petition for permission to appeal the order denying 
class certification pursuant to Fed. R. Civ. P. 23(f).   
 After the petition was filed, the Clerk ordered the 




concede that the Rule 23(f) petition was filed beyond the 
fourteen day deadline for filing; however, they assert that the 
late filing should be permitted.  Respondents object to the 
timeliness of the petition and urge the Court to dismiss the 
untimely petition.   
II. 
A petition for permission to appeal an order denying 
class certification must meet the requirements of Fed. R. App. 
P. 5 and be filed by the deadline specified in the statute or 
rule authorizing the appeal.  See Fed. R. App. P. 5(a)(2).  
Rule 23 of the Federal Rules of Civil Procedure states that 
this Court may permit an appeal from an order granting or 
denying class certification as long as the petition for 
permission to appeal is filed “within 14 days after the order is 
entered.”  See Fed. R. Civ. P. 23(f) (emphasis added).  
Because Rule 23(f) is a rule of civil procedure, Fed. R. Civ. P. 
6(a) governs the calculation of time to file the petition.  See 
Beck v. Boeing Co., 320 F.3d 1021, 1023 (9th Cir. 2003) (per 
curiam); In re Veneman, 309 F.3d 789, 793 (D.C. Cir. 2002) 
(citing cases); Lienhart v. Dryvit Sys., Inc., 255 F.3d 138, 
142, n.1 (4th Cir. 2001).  Fed. R. Civ. P. 6(a)(1)(B) provides 
that when computing time in terms of days, Saturday, 
Sundays and legal holidays are included.  Accordingly, the 
deadline for filing the Rule 23(f) petition was fourteen 




Fed. R. Civ. P. 6(a)(1)(B) & 23(f).  The petition, however, 
was filed three days late on August 19, 2013.
1
   
Fed. R. Civ. P. 6(d) adds three days to the period 
“[w]hen a party may or must act within a specified time after 
service and service is made under Rule 5(b)(2)(C), (D), (E), 
or (F). . . .”  See Fed. R. Civ. P. 6(d).  This provision does not 
apply to the filing of a Rule 23(f) petition for permission to 
appeal.  The time to file a Rule 23(f) petition runs from entry 
of the order, not service of a document.  See Fed. R. Civ. P. 
23(f); Delta Airlines v. Butler, 383 F.3d 1143, 1145 (10th Cir. 
2004) (per curiam); see also Hong v. Smith, 129 F.3d 824, 
825 (5th Cir. 1997) (three days inapplicable to letter from 
clerk of court directing action); Adams v. Trustees of the N.J. 
Brewery Employees’ Pension Trust Fund, 29 F.3d 863, 870 
(3d Cir. 1994) (three days for service does not apply to Fed. 
R. Civ. P. 59(e) motion for reconsideration); Lashley v. Ford 
Motor Co., 518 F.2d 749, 750 (5th Cir. 1975) (per curiam) 
(three additional days for service is not added for filing of 
notice of appeal).     
 Petitioners contend that the late filing should be 
permitted based on excusable neglect because they 
mistakenly added three days for service as provided by Fed. 
R. Civ. P. 6(d) and therefore believed that the deadline for 
filing the petition was Monday, August 19, 2013.  This 
                                              
1
 We note that even if Rule 26 of the Federal Rules of 
Appellate Procedure was used to determine the timeliness of 
the petition, the Rule 23(f) petition would still be untimely as 
the calculation of the deadline is the same pursuant to both 




argument is unconvincing.  Counsel’s mistake or ignorance of 
the rules does not constitute excusable neglect and is not a 
reason to accept an untimely Rule 23(f) petition.  See, e.g., 
Delta Airlines, 383 F.3d at 1145 (citing Pioneer Inv. Servs. v. 
Brunswick Assocs. Ltd. Partnership, 507 U.S. 380, 392 
(1993)).     
Petitioners also assert that the Court should allow the 
Rule 23(f) petition to be filed out of time.  As this Court has 
noted previously, the time limit set forth in Rule 23(f) is 
“strict and mandatory.”  Gutierrez v. Johnson & Johnson, 523 
F.3d 187, 192 (3d Cir. 2008) (citations omitted).  
Additionally, Fed. R. App. P. 26(b)(1) clearly states that this 
Court cannot extend the time for filing a petition for 
permission to appeal.  Therefore, this argument also fails.     
The Court has carved out a limited exception for 
timely motions to reconsider the grant or denial of class 
certification filed in District Court.  See Gutierrez, 523 F.3d 
at 199.  If a motion to reconsider is proper and timely, it 
resets the time for filing a Rule 23(f) petition.  See id. (noting 
deadline for filing Rule 23(f) petition begins anew after 
district court rules on timely and proper motion for 
reconsideration).  Nonetheless, the narrow exception set forth 
in Gutierrez does not apply since no motion for 
reconsideration was filed. 
 Accordingly, we will dismiss the untimely Rule 23(f) 
petition.   
 
